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Client Alert

North America BAKER & MCKENZIE

United States: Employer Response to
Pandemic Flu Warnings

With the formal notice of aU.S. public health emergency due to reported
outbreaks of swine fluin Mexico and in areas of the U.S., employers again
face the prospect of dealing with widespread voluntary and involuntary absences
that will materially affect their business operations. Already, the European
Union has advised against nonessential travel to the U.S. From an employer’s
standpoint, the prospect of a pandemic raises the frightening possibility of a
loss of significant numbers of employees over a short period of time due to
illness, and the possibility of an even greater loss of employeesin asimilar
time frame, due to fear of infection.

All of this should sound depressingly familiar. The world was confronting a
similar situation less than a decade ago, with the outbreak of SARSin Asia,
followed by what appeared to be the evolution of a deadly form of avian flu.
Major international corporations at that time began reviewing their disaster
preparedness plans, modifying them to adapt to the circumstances where a
substantial portion of the workforce, including top management, would be
unavailable either because of illness, illness of afamily member, or fear

of infection at work. It's worth looking at those policies again, because even
though the swine flu is not yet considered a full-fledged pandemic, the fear of
an outbreak could prove just as debilitating to business as an actual pandemic
itself. Employers can reduce therisk of significant disruptions through planning
and preparedness.

A useful way of looking at employer preparations is to break down actions
into one of two categories based on the harm the preparations are designed to
prevent. Companies should take certain steps: (1) to secure the health of their
workforce, and other steps (2) to ensure continuing operation in the event a
widespread quarantine becomes necessary. These plans should be tailored

to acompany’s particular business needs, including potential high-risk
employees and international travel, for example.

With respect to the first priority -- protecting the health of the workforce --
employers should plan certain steps to reduce employee exposure to the
disease, and to minimize the likelihood of its spread. This may involve
appointing a coordinator who will be responsible for tracking the latest
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devel opments, reviewing guidance from and reporting any serious illness at
the place of employment to the Centers for Disease Control, the Occupational
Safety and Health Administration and other Federal and State agencies, and
acting as a point of contact for concerned employees. Human resources staffs
should work with the health care benefits providers and employee assistance
programs to assist with preventative services, such as distribution of basic
prophylactic measures such as vaccinations or approved prescription drugs
such as Tamilflu or other approved medication, and even on-site wellness
checksto makeit easier for people to assess their medical condition.

Work functions should be reviewed to reduce unnecessary face-to-face contact
with employees or third parties who may be contagious. Employers should
consider introducing frequent breaks or reminders via computer workstation
or announcements encouraging or reminding employees to wash their hands,
use tissues, or undertake other preventative activities designed to stop the
spread of the virus. Employers may supplement these notices with training to
the workforce on proper sanitation, as well as recognition of symptoms. The
employer may even go as far as advising employees as to when they should
not report to work, e.g. the development of any type of fever, sustained
coughing or sneezing, and consider cross-training employees to ensure that
coverage can be provided to essential functions. In conjunction, employers
should revisit and perhaps extend their telecommuting policies. Businesses
should a'so review the sanitation of their facilities, including proper ventilation,
adequate cleaning and availability of trash receptacles. The employer should
maintain a secure Internet site or voicemail notice system to provide information
to the workforce about steps the employer istaking, aswell as any announcements
the employees need to hear concerning shutdowns, shortened hours, etc.

Employers should plan to increase the flexibility of their paid and unpaid
time off policies, so that employees who don't or can't work because of illness
or illness for afamily member can do so without fear of penalty. Employers
might consider advancing pay under certain circumstances or providing
additional child care services, again as an incentive to potentialy ill employees
to stay home rather than come into the workplace. In addition, affected
employees may be entitled to |eave under the Family and Medical Leave Act
or state equivalentsif their symptoms present a “ serious health condition.”

Companies whose business involves travel by its workforce into areas where
the disease is particularly active should immediately try to establish customer
contact or business contact through other means, e.g. teleconference, webinar,
or videoconference. Businesses with employees who are working overseas
or who are traveling should track travel and health restrictions to alow the
company to move quickly in response to concerns these employees may have.
Employers also should give thought to requiring employees returning from
high threat areas to work from home during known incubation periodsto
ensure that the employees are not contagious.

These unilateral actions by employers can be done, in most cases, without
fear of violating U.S. employment laws (however, employers with unionized
workforces should be coordinating with the union before implementing any
of these suggestions). With that said, additional considerations may arise
such as federal and state leave law requirements, wage and hour compliance,
shut down procedures, etc. More intrusive actions by the employer, such as
requiring employees to self test for symptoms, utilizing infrared testing
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devices, obtaining medical information about employees, attempting to trace
the source of illness within the workplace, or segregating employees based on
their contact with people of aparticular ethnic or national origin (e.g. Hispanic
or Asian employees) are likely to trigger potential liability under the Americans
with Disabilities Act, the 1964 Civil Rights Act, or other Federal or State
employment discrimination laws. Further, overbroad inquiries about personal
travel or family travel or the development of the symptoms in afamily member
could raise concerns about persona autonomy / privacy, as well as associational
and national origin discrimination.

Of course, companies with employees in countries outside the US must be
careful when imposing any type of unilateral requirements. In many countries
employee consent and/or employee works council or union consultation will
have to be completed before undertaking any workplace preventive measures.
Additionally, US employers may find significant constraints on the level of
inquiry that is permissible in those jurisdictions with stringent data privacy
laws. Further, employers may find unexpected costs associated with asking
employees not to come to work, as many jurisdictions will require that the
employees receive full pay during their absence and may allow an employee
to assert aclaim for damagesif the employer unilaterally forces the employee
to stay home from work.

With regard to the second priority -- maintaining operations in the face of a
pandemic -- the employer must plan for a business operation with agreatly
reduced or limited workforce. Most large companies have contingency plans
to deal with emergencies such as loss of electricity, utilities, or transportation
access to their facility. In the case of a bona fide pandemic, the employer may
be faced with problems that literally stretch across the business spectrum.
Utilities may shut down or reduce operation, the workforce may be unable

or unwilling to enter afacility, and local or national government actions may
greatly restrict business options to maintain operations. If it has not done so
already, the employer must identify the key positions and functions essential
to sustain business continuity. The employer should have contact information
for its key suppliers, utilities, and local and national governments so that it
can both advise them of stepsit is taking to mitigate the effects of a
pandemic, as well as make requests for assistance, if necessary.

Because of the unpredictable nature of contagious disease, and, particularly,
the unpredictable nature of government response, companies must maintain
flexibility throughout an emergency. Understanding the legal obligationsin
the jurisdictions where a company operates is imperative to respond to such
global emergencies. This means proactively taking appropriate action within
legal boundaries to keep the workforce healthy and productive, and to sustain
key operations so that recovery time isminimal. To the extent possible, the
employer should publicize its efforts to its workforce and its business customers
and contributors. Mutual support between businesses, and between employers
and their workforces, is absolutely essential in minimizing disruption and
maximizing the chance for afull and complete recovery.
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Canada: Employer Alert on “Swine Flu”

The confirmation that the contagion, “ Swine Flu”, is present in Canada,
raises potential issues about the rights and responsibilities of both employers
and employeses.

This situation is highly dynamic and the comments contained below may
change as aresult to changesin circumstances and new information from
public health authorities. However, based on past experiences with similar
public health issues, most notably SARS, it is prudent for employersto
consider the issues and take reasonable steps now. The following will assist
employersin doing so.

In addition, there are very specific risks and issues for employers operating
in the healthcare industry that are not addressed in detail in this aert. For
information specific to the healthcare industry please contact us and we can
provide more precise advice and assistance.

Employer Duties
Ontario Occupational Health and Safety Act (*OHSA™)
Satutory Duty to Provide a Safe Workplace

Employers are under a duty to ensure the safety of employees. Generally
speaking, this duty requires employers to take reasonabl e steps to ensure

that employees are safe, and that the workplace is reasonably safe. As such,
employers may wish to increase the safeguards in place at the workplace to
reduce the risk that an employee may contract the virus at work. Employers
should take all those steps that a reasonable person would in the circumstances.
Assuch, it is advisable that employers put in place the protections suggested
by the Ministry of Health and/or World Health Organization (“WHO”) and/or
Center for Disease Control. Such steps would include, for example:

e Ensuring that ventilation systems in the workplace are clean and in good
condition;

e Providing employees with antiseptic cleanser;

e Ensuring that the workplace is kept clean and free of germs to the extent
reasonably possible;

¢ Reminding employees of the need to wash their hands regularly, and to
cover their mouth when sneezing or coughing;

e Taking reasonable measures to ensure that employees at work are not
symptomatic and therefore likely to infect others and the work-product.

¢ Remind employees that are experiencing flu-like symptoms to stay away
from the workplace and immediately see a doctor.

Under the OHSA, employers are required to ensure that the workplace is safe
and free of hazards. As such, employers have an obligation to protect employees
from contagion. The OHSA imposes a high standard on employers to ensure
the safety of employees. Employers must use an objective measure and take
every precaution reasonably possiblein the circumstances to protect employees.
Tothisend it isrelevant and appropriate for employers to consider the
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precautions recommended by physicians, scientists and other knowledgeable
persons when making decisions regarding employee rights.

Employers who operate in industries in which employees perform job duties
which could impinge on the health and safety of the public, where there is
a high degree of travel required (and to places where the employee could
contract Swine Flu), or where invasive procedures are an unavoidable part of
the employees work will be required to be even more diligent in their attempt
to secure the workplace. Such industries may include: the food services, retail,
processing or preparation; the healthcare industry, schools, and retail and
service industry generally. In such industries employees may be at an increased
risk of contracting Swine Flu, or may put others at an increased risk of contracting
Swine Flu, and as such, employers operating in these industries should take
special measures to safeguard employees and the public.

An employer may be required to suspend an employee who creates or created
unsafe working conditions. Thus, employees who choose not to remain at home
inisolation or quarantine if ordered to do so, should be prohibited from
entering the workplace.

Employers should be cautious, however, to ensure that they are not succumbing
to generalized fears of contagion. Whileit isimportant to ensure that the
workplace is a safe environment and that employees are protected from
legitimate risks, it is also important not to be swept up in unreasonable and
unfounded generalized fears of contagion. Fears that are not based upon
genuinerisk may result in unfair or discriminatory treatment toward employees
of certain ethnic backgrounds. Such treatment is of course prohibited by the
Ontario Human Rights Code.

Duty to Direct Workers

Under the OHSA, employers are under a duty to provide information,
instruction and supervision to employees in order to protect employees
from workplace hazards or dangers. This duty requires employers to ensure
employees are acquainted with workplace hazards and how to protect
themselves and other employees. This duty extends not only to employees,
but also to any workers at the employer’ s place of business.

In addition to educating employees about Swine Flu generally, employers
should also take time to educate employees as to how they can, if necessary,
protect themselves from any risks associated with working in a particular
place of work.

Ontario Human Rights Code

Employer responsibilities extend to both infected and non-infected employees.
Employers have aresponsibility to ensure that employee fears of contagion
do not result in discrimination or harassment. In addition, employers have

an obligation to accommodate employees who arc suffering from a disability.
Given the broad interpretation of disability under the Code, employees
suffering from health issues relating to Swine Flu will likely be covered by
the Code. The Ontario Human Rights Commission defines disability very
broadly to include the subjective belief that someone is disabled. A disability
may be the result of a physical limitation, an ailment, a perceived limitation
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or acombination of all these factors. Thefocusis on the effects of the distinction,
preference or exclusion experienced by the person and not on proof of physica
limitations or the presence of an ailment. As such, an employer will be required
to protect employee from harassment or discrimination on the basis of aperceived
disability. In addition, an employer may be required to accommodate an
employee who genuinely believes that Sheis disabled, despite the fact that
the employee may not in fact be suffering from a disability.

Discrimination

The Ontario Human Rights Code prohibits discrimination based upon place
of origin, race, ancestry, or disability. As such, employers must be diligent

in ensuring that their policies and procedures respecting Swine Flu do not
contravene the Code. It may be legitimate for an employer to refuse to allow
an employee to return to work after a trip to a known Swine Flu hotspot,
following a period of quarantine, or following time off from work to care for
arelative who wasin isolation or quarantined. To ensure that these measures
are not seen to be discriminatory, employers should take measures to justify
their decison. This means that an employer may wish to require that employees
who return to work from avisit to a known Swine Flu hotspot, or following
guarantine, provide amedical certificate stating that they are fit and healthy,
and able to return to work. It is only after an employee refuses to provide a
medical certificate in the face of areasonable employer request or where a
medical certificate suggests that an employer is not healthy enough to return
to work that an employer may be able to refuse to allow such employees back
into the workplace.

Reasonable Accommodation

Employers should be careful to ensure that they take appropriate steps to
accommodate employees who arc disabled as aresult of Swine Flu. This may
reguire employers to provide disabled employees with aternate work, allow
employeesto work from home, or to provide such employees with time off
from work without penalty. The requirement to accommodate disabled
employeesisto the point of undue hardship.

Harassment

Employers also have an obligation under the Ontario Human Rights Code

to ensure that the workplace is free of harassment. Employers should take
appropriate steps to investigate allegations of harassment and to eradicate
such behaviour. It isimportant that employers do not harass employees who
maybe suffering from Swine Flue, have a close relative or relation that may
be suffering from Swine Flu, or who have returned home from an area which
is known to be a Swine Flu hotspot (presently Mexico and Southern U.S.).
This means that while it isimportant for employers to take appropriate
measures to ensure that the workplace remains a safe place to work, it must
not engage in harassment. Employers should not be investigating employees
while they are not at work, calling employees, threatening employees, or
engaging in conduct that may cause insult or humiliation to certain groups
of employees.
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Health Protection and Promotion Act

The Ontario Health Protection and Promotion Act (“HPPA") providesthe
Ontario Minister of Health with broad powers to deal with hazards presented
by communicable and virulent diseases. Under the HPPA, certain individuals
arc required to report communicabl e diseases to the Medical Officer of Health.
As such, physicians, nurses, chiropractors, pharmacists, optometrigts, dentists,
practitioners, school principals, laboratory operators, hospital administrators
and superintendents of stipulated institutions are required by law to report
Swine Flu to the Medical Officer of Health. Failure to report such knowledge
is an offence that is punishable by fine of up to $5,000 per day or part of a
day in which the offence continues. Directors, officers, employees or agents
of a corporation responsible for the conduct of that part of the business guilty
of an offence are subject to afine of up to $25,000 for each day or part of a
day that the offence continues.

Although the HPPA does not require employers to report the knowledge

or belief that an employee has Swine Flu, where an employer operatesin

an industry in which the public may be put at risk as aresult of the failureto
report the information and to take appropriate measures to protect the public
the employer may find themselvesin breach of other regulatory requirement
or standard (depending upon the nature of the industry). Aswell, an employer
who provides medical services on-site to employees or refers employeesto a
company physician are required to ensure that company medical personnel
are in compliance with the HPPA.

Additionally, the HPPA provides broad powers on the Medical Officer

of Health, and as such, it may be that an order will be issued requiring
employers to comply with certain requirements. No such orders have been
issued to date.

Certain employers will have additional obligations due to the particular
industry in which they operate.

Food Services. Manufacturing or Processing

Employers who operate in the food services industry are subject to a higher
degree of regulation. The federal Food and Drugs Act and other regulations
impose high standards for hygiene and safety on such employers and employees.
For example, aregulation made pursuant to the federal Meat Inspection Act,
at s.57 prohibits a person with a known communicable disease, from working
in any area where the person may contaminate meat products, or a surface
with which meat comes into contact with meat. As such, employers should be
diligent in thisindustry to ensure that employees who are exhibiting symptoms
or who may have comeinto contact with Swine Flu to obtain medical certification
that they are able to perform the essential duties of their job without putting
others at risk. However, regular, randomized disease testing may not be
defensible. Where an employee has reason to believe that heisill, or where
the employee’ s supervisor aso reasonably has such belief, it isincumbent on
the company to ensure that the employee is not suffering from a communicable
disease if hiswork will require regular contact with meat in a manner asto
constitute an infection risk.
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In addition the HPPA contains specific provisions that impose a higher duty
on employers operating in the food services industry. For example, the HPPA
requires every person who operates a food premise to provide the Medical
Officer of Health with information requested regarding the manufacturing,
processing, preparation, storage, handling, display, transportation, sale or
offering for sale of any food on or in the food premise. Persons are also
prohibited from offering for sale any food that is unfit for human consumption
due to disease, adulteration, impurity or other cause.

The Canadian Food Inspection Agency has prepared a Food Safety
Enhancement Program Manual to provide guidance to management and
employees of the food industry outlining standards of personal hygiene
and cleanliness that are required of all employees handling food products.
The Manual provides that such employees are required to:

e Wash their hands with soap and warm water upon entering the food
handling area; paper towels should be used to turn off water taps;
employees should also wash their hands after using the toilet, coughing
or sneezing or blowing their nose;

e Clean clothing, uniforms and aprons should be used by all food handlers;
uniforms or aprons should not be worn outside the food processing area;
hair should be restrained at all times;

e Food handlers should avoid touching their nose, mouth, hair and skin
during food handling;

e Personal effects and street clothing should not be kept in food handling
areas, these items should be stored so as to prevent contamination;

e Access of personnel and visitors should be controlled in food processing
aress,

e Protective clothing, hair coverings, gloves and footwear applicable to the
operation , worn and maintained in a sanitary manner;

e Employeesto remove any itemsthat may fall into food;
e Jewelry isnot to be worn or carried into food handling areas;
e Tobacco products, gum and food not permitted in food handling areas;

e Report to management any communicable disease.
Transportation/Travel Industry

Employers who operate in the public transportation industry, be it the airline,
busing, transit or the like, who have close contact with large numbers of
travelers will be required to meet higher standards for health and safety,

both to its employees as well as regulators. Such employers may not be able
to continue operations that cross borders without providing appropriate
assurance to customs or immigration officials that employees are not infected.
Where an employer is required to provide verification regarding the health

of employees, it is reasonable and appropriate for such employersto require
medical certification of employees, to ensure that they arefit for work. Itisa
management/employer right to maintain efficient and productive operations,
and thus all reasonable and legal steps can be taken to this end. However, itis
important that employers do not single out certain groups of employees based
on a prohibited ground, without bona fide justification.
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For employers to ensure continued operation in the travel industry, they will
need to put in place measures to protect its employees from the contagion,
aswell as reassure employees that the measures are adequate to protect them.
These steps will assist employees to remain disease free and feel safe to come
to work.

Given the nature of Swine Flu and the fact that it is a communicable disease
believed to be spread through aerosolized droplets and body secretions,
employees who work in close quarters with one another and/or the general
public, like in the airline or busing industry, should be closely monitored to
ensure that they do not infect others or become infected. As such, employers
who operate in such an industry should be particularly vigilant to ensure that
infected or potentidly infected employees are screened or monitored for symptoms.

Rights of Employees
Ontario Occupational Health and Safety Act

Under the OHSA employees can refuse to work if they believe that the
workplace is unsafe. The OHSA sets out a very specific procedure that
must be followed in awork refusal. Most Provinces and Federally regulated
employers have similar rights for employees.

In Ontario all workers have the right to refuse to work, although for some
thisright is circumscribed. Police officers, firefighters, workers employed at
correctional institutions, healthcare workers employed at hospitals, nursing
homes, psychiatric facilities, rehabilitation facilities, residential group homes
for persons with physical or mental disabilities, ambulance services, first aid
clinics, licensed laboratories, or in laundry, food service, power plant or technical
services used by one of the above cannot refuse to work if the danger in question
isanormal part of thejob, or if the refusal would endanger the life, health or
safety of another person.

A worker can refuse to work if s/he believes that the physical condition of the
workplace or station is likely to endanger him/her or the physical condition
of the workplace contravenes the OHSA and is likely to endanger him/her

or another worker. At this stage of the work refusal it is not necessary that an
employee be correct in higher assessment of the condition of the workplace
or the apparent danger. Nor is it necessary that the employee’s belief be
entirely objective or objectively reasonable. It isimportant that there is some
element of validity to the employee' sfear, but at the first stage of the work
refusal the threshold is much lower than is required after a Ministry inspector
has come out to the workplace and determined that the workplace is safe. As
such, employers should be aware that although the risk of contracting Swine
Flu is actually quite minimal in most workplaces, employees may still be
entitled to refuse to work i f they genuinely believe that they are at risk. The
constant media attention to the issue and the appearance of people wearing
masks will heighten hysteria.
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Where an employee refuses to work the worker is required to immediately
report it to the supervisor in charge and explain the reasons for the refusal.
The supervisor or the employee must investigate in the presence of acommittee
member representing employees, a health and safety representative or another
worker, who due to his’/her knowledge, experience and training has been
chosen by the workers. The refusing worker isrequired to remain in a safe
place near the workstation until the investigation is completed.

However, once an inspector has come out and determined that the employee
is not in danger, the employee must meet a more objective standard of belief
to continue to the work refusal. At this point the belief of an employee will be
subjected to the reasonableness test. It must therefore be objectively reasonable
for the employee to continue to refuse to work once an inspector has determined
that the workplace is safe.

While waiting for the inspector to investigate and make a determination
an employer can ask another employee to do the work that was refused.
The second worker must, however be advised of the work refusal and the
reasons given and be provided with the same opportunity to refuse work.

Although the OHSA does not deal with whether an employer isrequired

to pay an employee who has refused to work, the Ontario Labour Relations
Board has decided that a refusing worker is considered to be at work during
the first stage of the work refusal and is therefore entitled to be paid at his’her
appropriate rate of pay.

Employers must be sure not to discipline or appear to discipline aworker for
enforcing aright under the OHSA. Employers are prohibited from penalizing,
dismissing, disciplining, suspending or threatening employees for enforcing
OHSA rights. However, if the worker refuses to work in bad faith, or continues
to refuse to work after the Ministry of Labour inspector finds that the work

is not likely to endanger the worker, then an employer may take appropriate
action to deal with the employee.

Privacy

Employersin Canada must be mindful of their obligations under both
employment and health information privacy legidation either at the Federal
or Provincial level. Balancing the need to ensure aworkplace free of infectious
disease against the ongoing rights of employees to keep the state of their
medical conditions private can be challenging. Consent for the employer to
collect medical information continues to be necessary and the withholding

of that consent may not, in al situations, provide employers with the right to
remove a non-compliant employee, particularly where there is no reasonable
brief of possible infection. This standard will vary depending on the nature of
the industry. Once obtained, that medical information is also subject to all of
the privacy-related obligations, such as security, limited access, retention and
destruction rules.

Employee Benefits
In general, there is no requirement that employers pay employees who are

not at work because they areill. However, many employers provide employees
with sick leave or short-term disability benefits. Where such benefits are

10
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available to employees, it is recommended that employers allow employees
who have either been ordered to quarantine themselves, or have voluntarily
guarantined themselves to access such benefits. In addition, where an employer
does not provide paid time off work for sickness employers may wish to
encourage employees to take vacation time or lieu time off to deal with
sickness due to Swine Flu. An employer may chose to schedule vacation time
owing to an employee during a period of quarantine depending on the terms
and conditions of employment.

Workplace Safety and Insurance Act

The Workplace Safety and Insurance Act (“WSA”) provides compensation
to eligible employees for “personal injury or illness arising out of the course
of employment.” The WS A also provides coverage for employees who are
suffering from and impaired by an occupational disease.

This means that only those employees who contract Swine Flu in the course
of employment are eligible for WSI benefits. The WS A does not provide
coverage for symptom-free employees, even if they are quarantined or sent
home on a precautionary basis.

Employment Standards Act, 2000

Under the Employment Standards Act, 2000 (“ESA”), employees are eligible
for up to10 days of unpaid emergency leave. For this provision of the ESA
to apply, the employer must regularly employ over 50 people in Ontario.
Emergency leave is unpaid job protected leave in cases of personal illness,
injury or medical emergency of the employee, or illness, injury, medical
emergency or death of certain relatives. Thus employees who are at home
or in hospital due to Swine Flu, to either care for themselves or for a child,
parent or other close relative (as defined in the ESA) are entitled to up to 10
days of unpaid time off from work. While on emergency leave, employees
benefits must be continued.

The Ontario ESA also provides unpaid Family Leave up to eight weeks for
employeesto provide care and support to a spouse, parent, step parent, foster
parent, child, step child and foster child. However, such leaves are limited
to circumstances where the individual has a serious medical condition with
asignificant risk of death within 26 weeks and must be supported by a
certificate from amedical practitioner.

Employers whose workplaces become quarantined are required to pay
employees for work performed. They may not, however, be required to pay
employees overtime if the employees are under quarantine and cannot leave
the workplace, but is not actually working or on call. If any work is performed
during the quarantine of the workplace, then the regular hours of work and
overtime requirement apply, and employees should be paid at the appropriate
rate.

Employers who have lost staff due to employee quarantine can require other
staff to work overtime in exceptiona circumstances without empl oyee consent,
but only to the extent necessary to avoid a serious interruption or interference
with the ordinary working of the employer’s operations.

11
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An employer can also require an employee to work more than eight hours per
day, or the regular work day (if it islonger) and more than 48 hoursin aweek
wherethereis an emergency, something unforeseen occurs that could interrupt
the continued delivery of essential public services, or that could interrupt

the continuous processes or seasonal operations or urgent repair work to

the employer’s plant or equipment if necessary.

Conclusion

This general dert may not cover all the potential issues or questions that
employers are dealing with. However, the regulatory requirements and
measures an employer putsin place will vary depending on the industry,
employers circumstances and Federal or Provincial jurisdiction in which
they operate. If you have a specific question that is not adequately addressed
in this alert, we would be pleased to assist.
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Mexico: Influenza - Labor Law Implications

Inlight of the sanitary alert and accord issued by the Ministry of Hedlth,
published in the officid gazette of April 30, 2009 ("Accord"), wewould like to
alert you that such Accord orders the suspension of labor activitiesin the public
and productive sector from May 1<t through May 5th, 2009. The Accord was
issued by the Ministry of Hedlth on behalf of the President in accordance with
the mandate granted by the April 25, 2009 presidential decree; therefore this
Accord must be cons dered mandatory throughout Mexico.

Pursuant to the sanitary alert and order issued by the Ministry of Health,
published in the official gazette of April 30, 2009 (the “Order”), we are
issuing this alert.

The Order mandates the suspension of al activitiesin the public and “productive’
(SIC) sectors, effective from May 1<t through May 5th, 2009, inclusive.

The Order was issued by the Ministry of Health on behalf of the President in
accordance with the mandate granted by the April 25, 2009 presidential decree;
therefore this Order must be considered mandatory throughout Mexico.

The Order mandates the suspension of productive activities, this should be
interpreted as those which are not essential and necessary to face the sanitary
contingency, such as hospitals, clinics, pharmacies, laboratories, medical
services, financial, telecommunications, the media, hotels and restaurant
without confined areas, gas stations, grocery stores, supermarkets,
transportation and gas distribution. The Decree did not limit the foregoing
activities as being exempted to the suspension mandate.

The Order mandates a suspension of activitiesthat hasthe effect of alega
suspension of labor obligations, thus, employees are not bound to work and
employers are not obligated to pay wages during the suspension, except for the
May 1st mandatory holiday, and contractually agreed days off (i.e. Sunday). We
have confirmed this opinion with the Ministry of Labor who sustainsthet thisisa
public contingency in which each party must support its burden.

The Order does not establish a specific sanction for those employers who
refuse to observe it; however the Health Ministry is empowered to issue the
necessary measures to assure its enforcement by issuing sanctions pursuant to
the provisions of the General Health legislation such as afines of up to
16,000 times the minimum daily wage and/or the temporary or definitive shut
down of the working site.

Please contact us for any particular questions that you may have, or to review
if your activity is subject to the suspension, or if in compliance with the
Order you are alowed to continue with partial or full operations.

Thisclient alert is not intended as alegal opinion but as a method to inform
our clients of the scope associated with this governmental notice.

Pursuant to requirements related to practice before the Internal Revenue Service, any tax advice contained in this communication (including
any attachments) is not intended to be used, and cannot be sued, for purposes of (i) avoiding penalties imposed under the United States
Internal Revenue Code or (ii) promoting, marketing or recommending to another person any tax-rated matter.

Baker & McKenzie International is a Swiss Verein with member law firms around the world. In accordance with the common terminology used
in professional service organizations, reference to a “partner” means a person who is a partner, or equivalent, in such a law firm. Similarly,
reference to an “office” means an office of any such law firm. 13
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